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Brokers fear Finra wants to dig
fingers in outside pies

Revamped Finra rule could allow the regulator to probe deeper into outside
business activities of registered representatives, as well as affiliates and

parent companies of broker-dealers

By Dan Jamiesen
Felrruary 24, 2013 12:01 am ET
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Lagal observers are concerned that a revamped Finra rute couid allow the regulator to probe
deeper inte outside business activities of registered represeniativas, as well as affiliates and

parent compantes of broker-dealers.
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The Financial Industry Regulatory Authority
Inc.'s newly ravised Rule 8210 goss into effect
today. It governs Finra's ability to get records
and festimony in connection with an exam,
investigation, complaint or preceeding.

Brolerage firms and indusiry lawyers have long
had concerns about what they view as overly
broad "8210 raquests,” as Finra's information
demands are known, and lawyers worry that
tha problem could get worse.

The new ruie "creates a whole new warld for
Finra to pretty dramatically expand its reach,”
said securities attorney David Chase, founder
of an epenymous law firm.

NEW LANGUAGE

Of particular concern is new language that

requires anyone under Finra's jurisdiction to produce information that is under their “possession,

custody or control.”

Some observers argue that the legal meaning of “cantrol” opens tha door for Finra to get records
of eniities over which it has no jurisdiction by demanding information from registered individuais or

firms that it does supervise.

This means that Finra could now have ancther toci to obtain financial documents and records of
independent advisory firms, Insurance agencies, tax practices or other entities with which
securifies-registered financlal advisers often are asscciated.

“A hybrld adviser might have partners in a CPA firm, for example, and [tha new rulg] raises the
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question of whether the books of the CPA firm would all be open” to Finra, sald Brian Neville, a ; industry’'s most streamlined way to explore your options

founding partner of Lax & Neville LLP. : without revealing your idantity.
¢ Quick Search

"My gut reaction is that [Finra has] already been diggding and reaching as far as they could” into :
outside businesses such as RIAs, said Kirk Francis, president of Cross Financial Services. “it's

interesting that they enact this afier they've backed off on the fight to be our reguiator” on the Firm Type - Select -

Company Type - Select-

advisory side. Clearing Firm - Select -

In a regulatory notice last month, Finra explained tha new rule this way: A broker-dealer or
registered person must make their books, records or accounts avaiiable even when those recoids Presentad by A{h’iSﬁr Gl’@iﬁi)
are in the possession of anothar person or entity — if the parson or entity subject to Finra's :

jurisdiction "controls or has a right to demand” tha infermation.
Visit the Career Center »
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“if you own another business, maybe even something like a restaurant, under Finra's Upcoming Events

interpretation, the documents owned by that restaurant could be viewad by Finra because you ; Tuesday, February 26, 2013

control them,” said Alan Wolper, a partner at Ulmer & Berna LLP. Webcast: Taking the Worry Out of Referrals
“There are lots of third-party entities that might share ownarship with a B-D,” he said. *I'm not sure Tuesday, March & 2013
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Finra has a right to see these documents.”
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Whan Finra first proposed the changes in 2009, It said it wanted to clarify the scope of the rule and ¢ Wonday, May 13, 2013 - Way 14, 2043

the legal procedures used in making 8210 requests. Conference: 2013 Retirement Income Summit
 Generate. Sustain. Protect.

Another impetus for the change was a Finra case that the Securities and Exchange Commission
refected in 2006 in which Finra had sought bank records of 2 church group founded by a
registered representative. The broker, Jay Ochanpaugh, refused to give Finra copies of checks
drawn on the church's account. Most Watched Video

Mate Events »
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Finra wanted to knaw whether Mr. Ochanpaugh made money from the church, which had been set
N February 04, 2013

up with the intent of paying members' bills using their tax-deductible contributions.

“Finra uses the investigative tool of a Rule 8210 request to conduct examinations and
investigations for the purpose of protecting investcrs,” Finra spokeswoman Michelle Cng wrote in

Bill ailter is riding the bull

. One size doesn't fit all: Working with women
an e-mail.
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The “possession, custody or contro” language was added “to respond to a concemn raised by a The search for young blood
Securities and Exchange Commission decision and clarify when [Finra] investigators may request

Infermation,” Ms. Ong added, referring to the Ochanpaugh case.

in approving the revised rule in December, the SEC said the revision helped to clarify Finra's
ahility to obrtain records and wouid “be heipful to Finra mambers in understanding the scope of
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notice requirements under Rule 8210.” .
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The Financial Services institute Inc. has supported tha rule change and believes the revision will :
previde “clarity regarding both the scope of and service of raquests for infarmation and testimony,” The pulas of the financial advisery industry.

FS! general counsel David Bellaire wrote in an e-mail.

*Anything that helps the authorities uncover unscrupulous advisers is good for clients and the

industry as a whole,” said Bernard Smit, a principal at Walnut Creek Wealth Management.

NO DUE PROCESS

In addition to concerns that Finea Is overstepping its authority, critics of the rule are upset that the
regulator still has no procedure by which reps could resist an 8210 demand, other than by fighting
it in a formal proceeding.

"Finra can charge you separately” for refusing to produce records under Rule 8210, Mr. Neville
sald. "If you withheld documents in good faith and the [hearing] panel disagrees, you can lose your
licensa.”

In responding to comment letters, Finra argued that its investigations can involve unregistered
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customers, issuers or foreign businesses, and that third-party documents should be fair game if
they are in the control of a regulated person or firm.

Concerns that Finra has no right to documents solsly because they are held by third parties
“should not prevent the commission from approving the proposed rule change,” the SEC said in its
approval order.
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